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Fcderal Communications Commission FCC 03-92 

Before the 
Federal Communications Commission 

Washington, D.C. 20554 

In the matter of 1 
I'ctition for Declaratory Ruling that t h e  
Provision of WTELSAT Space Segment by 
COMSAT is not an Interstate Service for 
Purposes of h e  TRS Fund 

Applicalion for Review by 
COMSAT Corporatior 

Telecommunications Services for Individuals 
with Hearing and Speech Disabilities, and the 
Americans uith Disabilities Act of I990 

ORDER 

Adopted: April 16,2003 Released: April 24,2003 

By tbc Commission: 

1. In  th i s  Order. we grant an Application for Review filed by COMSAT 
Corporation. acting through its business uni t  COMSAT World Systems (COMSAT).' COMSAT 
challenges a ruling by the former Common Carrier Bureau (Bureau), which concluded that 
COMSAT is required to contribute to the Telecommunications Relay Services (TRS) Fund a 
portion of its revenues from the lease of. satellite space segment capacity.' COMSAT also seeks 
a refund of its prior TRS Fund contributions based upon revenues from the lease of satellite 
spacc segmcnt capacirq.' We find that. because the lease of space segment capacity does not 
constitute n lelecommunications service, COMSAT was not required to contribute to the TRS 
Fund on the basis o f  such services. We therefore grant the application for review. and order that 
COMSAT he refunded its prior TRS Fund contributions based on the provision of leased satellite 
spacc segment capacity 

' ~ ' e ~ i ~ t o n f u r  Reiomiderurion u /u  Bureuv Riding thar Ihc Pruvisiuti ofkNTELSATSpace Segtnenl bv COMSA T i,r an 
Itwrsioie .Servic.i./iir P i i r p o m  o f h e  TRS Fund. Application for Review or, in the alternative. a Waiver, filed March 
20. 1995 (Appltcatioti for Reviex). 

Communications Commission. to Howard Polsky. COMSAT World Systems, re: COMSAT Corporation TRS Fund 
cotitributions, dated February 15.  1905 (Bureau Decision). The Common Carrier Bureau recently was renamed the 
Wireline Conipriit~on Bureau pursuant to an agency reorganization. 

L.etter from James lieegan. Chiel: Domestic Facilities Division. Common Carrier Bureau, Federal 

See Application for Review. 
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1. BACKGROUND 

7 -. Title IV of the Americans with Disabilities Act of 1990. codified at 47 U.S.C. 4 
225. dirccted the Commission to ensure that interstate and intrastate telecommunications relay 
scr-ciccs arc available. to thc cxtcnt possihle and in the most efficient manner, to hcaring- 
impaired and specch impaired individuals in the United States.' The Commission initially 
implemented this mandate in three orders. In the TRS /Order,  the Commission adopted rules 
identifying the services that lelecommunications carriers must provide to thc hcaring and speech 
impaired.' In  the TKS lf Order. the Commission adopted a shared funding mechanism to enable 
ciirriers to recober the cost of providing TRS.(' In the TRSIfI  Order, the Commission established 
the 'I'KS Fund. currently administered by the National Exchange Carrier Association (NSCA). to 
reimburse TKS providers for the costs of providing interstate TRS.' The Commission further 
provided that all carriers providing interstate tclecomrnunications services must contribute to the 
TRS Fund on the basis of their interstate end-user telecommunications revenues, including the 
"interstate portion" o f  services such as "satellitc [and] international . . . services . . . ."* 

7 
3 On September 24. 1993. COMSAT mailed to NECA its first contribution lo the 

TRS Fund based on its provision ofleased satellite space segment capacity.' This service 
involves leasing to a n  international telecommunications carrier the use o f a  satellite 
communications link to an earth-bound station owned by the carrier." In an accompanying 

' . ~ e c ~ e t i c r a l I j ~ P u h .  I , .  101-336. 104 Srar. ;27, 366-69 (July26.  1990). codified at47 U.S.C. 9: 725:seeu lvo47 
U S.C. 3 ?25(b)( I ) .   telecommunications Relay Services" are defined as "telephone rransmission services that 
provide rhc ahilily for an individual who has a hearing impairment or speech impairment to engage in 
comniunicatinn by wirc or radio wirh a hcaiing individual in a manner that i s  functionally equivalent to the ability of 
an individual mho does not have a Iiearin_c impairment or speech impairmenr to communicate usinz voice 
coiiitnuniciltion services by wire ur radio '. 47 U.S.C. 5 2?5(a)(3) 

' .%c Tcluco,ni,riinicarion~ Sen-iccs /Or Individuals wilh Hearing and Speech Disahililies, and /he Americans wiih 
Diwhi1ilie.s Acr (f /YYO. CC Docker No. 90-571. Report and Order and Request for Comments, 6 FCC Rcd 4657 
( I Y Y l ) ( / ' R S / ~ i r d e r ) .  

.Sc;ce Tel',conrmunica/ionc ,S~vvIces for lnciiwiduals wrrh Hearing ond Speech Disahiliiies, and ihe Americans wirh 
Di5uhiliiies 4cr o/ lY90. CC Docket No. 90-571, Order on Reconsideration, Second Report and Order, and Further 
Noricc o f  Proposed Rulemaking. 8 I'CC Rcd 1802 (1993) (TRS / I  Order). 

See T~~lctommiin/rar ions .Services Jw lndividiia/,c wirh Hearing and Speech Disabiliries, and ihe Americans u,Ih 
Di,ruhi/iiie.r Aci o//r190. CC Docket No. 90-57 I. Third Repon and Order. 8 FCC Rcd 5300 (1993) (TRS / / I  Order). 

' I</., 8 FCC Rcd at 5302. This rule is codified at 47 C.F.R. 0 64.604(iii)(A), which provides. in relevant pan: 
"Every carrier providing interstate telecoinmunicatio~l~ services shall contriburc to the TKS Fund on [he basis o f  
inrrrsiatc end-uscr rclecommunicarions revenues as described herein. Contributions shall be made by a l l  carriers 
who provide inrcrstate services, including. but no! limired to . . . satellite Land] international . . . services." 47 C.F.R. 
.' 6-1.60J(iii)(A). 

"See Letter from Howard D Polsky. COMSAT World Systems. to National Exchange Carrier Associalion. dated 
September 24. I 99; (Firsr Contriburion Leirer). 

Sce Perilion lor  Decluruiiii?~ Ruling /ha/ rliz Provisrun of INTELS.4 T LYpace Segn.gn,enr h! COMSA T is no/ U I I  

lnlcrsrure Sc,n-ii.eJOr Piirposcs ? / !he  TR.S Fund, Perition for Declaratory Ruling, filed Apri l  29. 1994. at  7-8. n.? 
(Petition) (tariff fil inz defines "space segment" as "that portion o fan  international communications link which 
consists ofthe receipt and amplification of a [sic] uplink carrier from an earrh terminal and/or the downlink heam"); 
Application for Review' at  5-6: Federal-S~air Join! Board 011 Unwrr,wl Service. Access Charge Reform. Prtce Cap 
Pc,rfortiiancc, RmieM. /or Loco1 E.whon,ec 'arrier.\. Trunvporr Rare Srrzicrzrre and Pricing, End User Common Llne 
(~~7hur.w CC Docke! Nos. 96-45. 96-26?. 94-1. 91-21:. and 95-72. Fourth Order on Reconsideration in CC Docket 

I C 1  

(continued ....) - 
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Icttcr. COMSAT stated that. although it was submitting a contribution to avoid penalties, i t  
heliewd tha t  its service did not qualify as an intcrstate telecommunications service. that i t  was 
Iherel‘orc was not subject to TRS Fund contribution requirements, and that i t  intended to file a 
petition for declaratory ruling with the Commission. COMSAT fiirther stated that it reserved 
the right tu obtain rcimbursement of its contribution upon a favorable resolution of its petition. 

1 1  

I ?  

1. On April 24. 1994. COMSAT filed a petition for declaratory ruling with the 
Commission. seeking a ruling that COMSAT’s provision o f  space segment capacity to United 
Stlltes interexchange carriers was not subject tu TRS Fund contribution requirements, and 
requesting a refund of COMSA~T’s prior contributions based on the provision of such services.” 
COMSAT argued that, pursuant to statute and Commission rules. contributions to the TRS Fund 
were based solely on revenuer from the interstate portion of telecommunications serviced4 It 
asscrted that its provision of space segment capacity ( i .e . ,  providing a satellite l ink to an earth- 
based station) w~as a service that did not include any interstate portion, and that the Commission 
should therefore declare that i t  did not have TRS Fund obligations for the provision of such 
ser\,ices and reimburse its prior contributions. I5 

5.  On February 15, 1995. the Bureau issued a letter denying the Petition and 
concluding that COMSAT was subjcct to the TRS Fund contribution requirement for the 
provision o f  such services.’” Addressing COMSAT‘s argument that its satellite service did not 
include an “interstate component,” the Bureau first noted that section 64.604(~)(4)(iii) of the 
Commission’s rules specifically provides that “[c]ontributions shall be made by all carriers who 
probide interstate services. including . . . satellite [and] international . . . services.”” The Bureau 
further noted that the Commission. in the TRS / I /  Order. had specifically held that in/errzulionul 
telecommunications services should be subject to TRS contributions. and that the TRS Fund 
Worksheet instructions specifically required carriers to include international revenues in the 
intcrstate category when calculating TRS Fund contributions.’* The Bureau concluded that, for 
purposes of TRS Fund contributions. even a purely international service, without any interstate 
link. should be considered a n  interstate service and that providers of such a service must 
therefore contributr to  the TRS Fund.” 

6. On March 15. 1995. COMSA’I timely filed the pending Application for Revien 

( ..continued from previous page) 
No. 96-45. Rcpon and Order in CC Docket Nos. 96-45, 96-26!. 94-1,91-213,95-72. 13 FCC Rcd 5; 18, 5479, para. 
790 ( I  997) (Fuiirrh Order on Rerunriderarion). 

First Contribution Letter at 1-2. 

Id. a! 2 .  

Pptirton /or Declordor i  Rdi i ig lira/ /he l‘roi.ision o/ 1,YTELSA T Spucc Segtiienr b), C0:MSAT is no/ an Inlerslule 

I ,  

1: 

l i  

S e , w e  /or Purpose< ,,f~rhe TRS F~iind, Petition for Declaratory Ruling, tiled April 29. 1994 (Petition). 

Pelition a t  4-6 (citinp 47 U.S.C. 5 225(d)(:) and 47 C.F.R. 

Id. a t  1-2. 6 4  

.Se:~.e Bureau Decision 

Id at I (quoting 1 7  C.F.R. 4 64.604(~)(4)(iii)). 

Id (citing TR.SIlIOrder, R FCC Rcd at 5301-02) 

1‘1. a! 2 .  

64.604(~)(4)(iii)). II 

I ?  

I,, 

I. 

I X  

I ’ j  
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ofthe Bureau Decision."' In its Application for Review: COMSAl  reiterated and elaborated on 
its position that its service lacked an) "interstate component" and was therefore not an interstate 
telccommunications service subject to TRS Fund requirements.2' It asserted that the Bureau had 
ignored its "iundamental argument" that section 64.604(~)(4)(iii)'s reference to "international" 
and  "satellitc" services was intended to apply only to "end-to-end offerings."22 

7. While COMSAT pursued administrative remedies, it continued to make timely 
contributions to the TRS Fund each year. for a total contribution between 1993 and 1998 of 
$503,201 .SI  .'-' With its 1994. 1995. 1996 and 1997 contributions, COMSAT submitted letters 
reiterating its position that it was not subject to the contribution requirements. and that its 
contribution was not intended to indicate the contrary.'4 

X. I n  1997. the Commission issued the Fourfh Order on Reconsideralion, which, 
i/7icr ulia. addressed (he obligations of providers of satellite services to contribute to the 
universal service fund established pursuant to 47 U.S.C. 9 254(d).*' Section 254(d) provides in 
part that "[elvery telecommunications carrier that provides interstate telecommunications 
services shall contribute. on an equitable and nondiscriminatory basis, to the specific, 
predictable, and sufficient mcchanisms cstablished by the Commission to preserve and advance 
universal service."" In the Fourlh Order on Reconsidermion. the Commission held that satellite 
providers that provide interstate telecommunications serviccs and interstate telecommunications 
must  contribute to universal service." I t  found. however. that satellite providers that merely 
leased bare "transponder capacity. a term used interchangeably with "space segment capacity," 
mere not required to 
-"provide(s the] customer with the exclusive right to transmit lo a .specificpiece ?/hardware on 
/he tn/ellile."' the Commission found that the providers of such a service "do not transmit 
information u ~ h e n  the! lease bare transponder capacity."" Because the service did not, therefore, 

.. 
Accepting the description of this service as one that merely 

"' Application for Review 

' I  Id at 1-6 

-- Id at .;-.I 
11 

Spzcitically, COMSA'I  conlrihuied $62,943 on April 26. 1994. $50,002.69 on April 25, 1995, 672.922.74 on 
April 2;. 1996. 5132.669.20 on Apri l  22. 1997. and $85.443.88 on April 23, 1998. See Letter from Keith H.  Fagan. 
COMSAT World SystemT. to Jame? Keegan. Federal Communications Commission. and Richard Askoff, National 
Exclrafige Canier Associarion. dared Apri l  26, 1994: Letter from Kobert Mansbach, COMSAT World Systems. 10 
National Exchanse Carrier Association. dated Apri l  25. 1995: Letter from Robert Mansbach, COMSAT World 
Systems. to National Exchange Carrier Association. dared April 23. 1996; Letter from Robert Mansbach. COMSAT 
World Systems, to National Exchange Carrier Association. dated Apri l  22. 1997; Letter from Robert Mansbach, 
COMSAT World Sysiem\. to Nalional Exchange Carrier Association. dated Apri l  23. 1998. 

11 ~. 

?4 .See Tiipru. note 3 
y <  

-~ Foiirrh Order on Recoii.riderorion. I; FCC Rcd at  5479, para. 290. 

' "17 IJ.S.C'. 4 2i4(d) 
.. 

F0iirlh Order on Rectmoderurion. 13 FCC Rcd a t  5478. para. 288, 

IJ 31 5479. para. 290. n. 847 ("-satellite companies [rhat lease bare transponder capacity] make available and 
inaintilin the networh component consistin% of a repeater at the spacecrafr. . . . The space segment user must 
contigurr and manase rhc transmission path Tor itself") (alteration in original) (quoting GE Americom petition at 
IO) .  

1 x  

I'> Id (emphasis in original) (quoting PanAniSat coinments at 4)  

4 
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constitute telecomniunications under thc statutory definition. and because only providers of 
interstate telecommunications services or interstate telecoinmunication~ were required to 
contributc to the universal service fund. the Commission concluded that providers of leased barc 
transponder capacity were no1 required to conlribute.'" 

9. 0 1 1  February 0. 1999, COMSAT filed a supplement to its pending Application for 
Re\ icw. arguing that, because TRS contributions are based on the revenues from intcrstate 
telecommunications services. the Commission's detemination that leased transponder capacity 
did not constitute telecommunications provided another reason why COMSAT was not required 
to contribute to the TKS Fund." 

10. On July 14, 1999, the Commission incorporated the decision reached in the 
Fbrrr/h Order. on Reconsic/eru!ion into the revenue reporting form. referred to as the 
.l~clccommunications Reporting Worksheet, used by carriers to report the interstatc 
telecommunications revenues on which their contribution obligations to the universal service and 
TRS tunds, among othcrs. would be based." Thc instructions to the reporting form expressly 
stated that satellite carriers should not report revenues from the lease of bare transponder 
capacity in the contribution base.~3' 

11. DISCUSSION 

11. Before reaching the substantive issues before us, wc address procedural issues 
raised by COMSAT's Application for Review Supplement. Section I .  I 15(c) of our rules bars a 
party from presenting questions of law in an application for review that it did not raise in its 
pleading below.'4 In its initial Petition. COMSAT only argued that its servicc was not an 
interstate service." Because il did not argue before the Bureau that the service did not qualify as 
telecommunications or a telecommunications service. section 1 .  I 1  5(c) would ordinarily act as a 
bar to raising the argument now. In addition. COMSAT failed to raise the argument in its 
original Application for Review. presenting it only in the supplement that was filed in 1999. long 
afier the time for filing such supplements had expired." 

/ d  at paras. 290-91 

Letter from Roben Mansbach. COMSAT Corporation, to Federal Cornrnunicalions Commission, tiled February 5, 

X t ,  

:I 

1999 (Application lor Review Supplement). 

.S~:L'L, In Tlw hlorrer O/ / 998 Bieniiial Re,p lu ro r~  Rei,ieii. - Srreumlined C'onrribziror Reporring Reqiiiremenrs 
Is.soc;uied M'iih -Idniiiii,c/rurion Of Te/ecommiinicurion,\ R r l q ,  Swvices, Kunh Anicrican Nnmbering Plan, Locul 

,,Vumhcr Porruhi/ir.v, ,And tiiiiversu1,Sen~icc Suppurr lLlrclioni.sm,r. FCC 99-175, 1999 WL 492955 (rel. July 14, 
1999). 

" / d ,  Instructions for Line (2 13) and Line (228) ("Revenues dcrived from the lease of bare transponder capacity 
sliould nor be included in Lines (213) and (228) .") .  

' I  47 C K R  3 I .  I Is(c)  

i l  

.. 

.~ ,. See Petition. 

See. e g.. ODl'C'S lnc . 15 FCC Kcd 17590. 17.596-97 (2000) (supplements to application for review that are not 
filed v i rh in  30 days of public notice ofrhe Commission's action on delegated authority and which raise maners on 
whtch the delegated authorif. has not had an opportuniiy to consider are procedurally deficient and warrant 
disniissal 011 their Face). 

:<r 
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I?. We havc authority. however, to consider COMSAT’s argument that its service did 
1 7  no1 constitute teleconimunications or a telecommunications service on our own motion: 

particular. the Commission has prcviously noted that it may use the pendency before i t  o f a  
timel) petition filed by a party as a basis Cor considering on the Commission‘s own motion 
arguments belatedl) raised b) the party.’x ‘rhat circumstance is present here. COMSAT tiled a 
timely application for review of thc Bureau Decision. In  addition, COMSAT reiterated its 
position when i r  submitted its TRS payments. Further, because the legal question of whether 
leased space scgnient is telecommunications has already been presented to and resolved by the 
full Commission. applying that ruling here is straightforward, consistent with the policy of not 
addressing arguments that have not previously been rcviewed, and, as set forth below, clearly 
dispositive ofthe pending matter. By contrast. were we to ignore this issue, we would have to 
reach the lcgal question of whcther COMSAT‘s lease of transponder capacity should be deemed 
a n  “interstate” service. We therefore exercisc our discretion to consider the 
.‘lelecommunications”/ “teleconimunjcations service” argument. 

I n  

13. Turning to the merits of COMSAT’s Application for Review, the lease ofbare 
space segment capacity can not constitute a “telecommunications service,’’ because the 
Commission previously determincd that it is not “telecommunications” and does not involve the 
transmission of information. Section 64.604(~)(5)(iii)(A) of the Commission’s rules states that 
“[elvery carrier providing interstate telecommunications services shall contribute to the TRS 
Fund on the basis of interstate end user telecommunications revenues.”“ In the TRS I l /  Order, 
n e  explained this rulc by stating that ‘’[o]ur general approach is to identify all iMIerslale common 
currier scrt.ice.T and to assess a contribution factor against the revenues from those services. 
.Although the Act did not define “common carrier services“ at that time, section 225, which 
governs TRS services, defines “common carrier.“ in  relevant part, as “any common carrier 
engaged in intcrstate communication by wire or radio as defined in section 3 . . , . 
i n  turn. defines “communication by radio” as ‘.the rrunsmi.s.sion by radio of writing, signs, 
signals. pictures. and sounds of all  kinds, including all instrumentalities, facilities, apparatus. and 
services . . . incidental to such transmission. 

3’1 

>,.I I  

4 2  Section 3 ,  

..a 

14. Applling these definitions to thc facts at hand, we find that, leasing bare space 
segment capacity. under these circumstances. does not constitute a common carrier service, 

.- 
47  C.F.R. $ I. I l7(a): .see. e . ~ ~ .  In r e  ilppl;ci/rion,c of Porrland Celldur Purrnership Norrheasr Cellular Telephone 

C’~imp~, i~ .  L . P . .  FCC 94- 176. para. 6 (rel. June 29, 1994) (Porrlarid C‘c/llilarj. 

for i lut~d Cdl i t l~r ,  para. 4. 

.EL, 47 U.S.C. I53(3) (telecommunications service means offeriny telecommunications for a fee directly to the 
public); ,see, also FCJolrrrh 0rdi.r on Rcconsid<,rurio,i at 5419, para. 290. The terms “telecommunications” and 
“telecommunicaiions service” ,“ere not defined in the Act when COMSAT made most of  the TRS contributions in 
qur\ti,,n. Accordinzly. our decision is guided by rules and terms. such as ‘-common carrier,” that were defined in 
tlir Act prior lo 1996. 

“ ‘ 4 7  C F . R .  5 64.604(c)(5)(iii)(A) 

” 7h’S Ill Ordw, S FCC Rcd at  5303.  para. 14 (emphasls added) 

“ 4 7  [J.S.C. S 175: ,see a1,w 47 C.F.K. 5 64.601(4) 

’ ~ ’  47 1J.S.C. 9 l53(37) (emphasis addcdj. We note rhat. prior to 1996. this definition was found ai section 3(a) 
rathcr than section 3 6 ; ) .  SL’C 47 U.S.C.A. 
substance of the deliii itioii has heen (he same at a l l  times rhat COMSAT was paying into the TRS fund. Id. 

: x  

1.1 

15.;. Historical Noles ~ Historical and Statutory Notes. However, the 
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hecause the satellite operator -‘merely provid[es] its cus/omrr with the exclusive right to transmit 
to a specified piece o f  hardware on thc satellite.”“ Therefore. entities. including COMSAT, are 
not required to include revenues derived from leasing bare space segment capacity in 
determining their TKS contributions. This would normally end our inquiry and the refunds in 
issue could be ordered. 

15. But hecause Congress mandated that COMSAT be regulated as a common carrier 
pursuant to section 401 of thc Communications Satellite Act of 1962 (Satellite Act),4’ a question 
exists about COMSAT’s eligibility for refunds. All of the services COMSAT provides, even 
though some or all ofthem may involve the leasing of bare space segment capacity, are regulated 
as coninioti carrier (i.e., telecommunications) services under Title 11 of the Act. Does this fact 
mean that revenucs from COMSAT‘s lease of bare space segment capacity, which is treated as 
common carriage due to section 401 of the Satellite Act, must be included in COMSAT’s TRS 
contribution calculations? For the reasons given below, we conclude that section 401 does not 
require that COMSAT include revenues derived from leasing bare space segment capacity in 
determining its TRS contributions. 

16. The Satellite Act authorized the formation of COMSAT and generally tasked i t  
with the establishment of a single global telecommunications satellite system, which came to be 
known as INTELSAT4‘ The Commission. in turn. was generally tasked by Congress to oversee 
COMSAT‘s implementation of the Satellite Act.” Section 401 makes clear that the Commission 
was to exercise its statutory authority under the Communications Act to assure that COMSAT 
carried out the obligations imposed on i t  by Congress. The Commission was also to ensure 
.‘nondiscriminatory use of, and equitable access to” INTELSAT space segment ”under just and 

F l ~ w r h  Ordo- 011 Reronsrderurioii. I 3  FCC Rcd at 5479, para. 290. (emphasis added). We note that the I ,  

Commission‘s decision that the lease of bare spacc segment capacity does not warrant contributions to the universal 
s rv icc  and TRS funds i s  based upon the accuracy of the uncontested represcntations of satellite providers of  what i s  
involved in the lease ofbare transpondcr capacity. Id The Commission stated that it might reconsider i t s  
determination ilpreseritcd wi:h different factual evidence. ld. We funher stress here that the regulatory status of 
services fur rca:,ons other :has contributions wil l  continue to be determined on the basis o f  the application ofthe 
decision in ILurrww! AssocruIIon , ! ~ R ~ ~ I I / u I < J ~ ,  lli~/Iiy CotnwrI.r.rioners Y .  K C .  525 F. ?d 630 (D.C. Cir. 1976) 
( K A R U ( ’ 1  ), :uiii;.h se:s k n h  a tv.o-prnii;cd test for makmg determinations regarding regulation as  a common 
carrier. 

SCC 47 11.S.C -7 741 (“[tlhe Cnrporz!:oii shall bc deemed a common carrier within the meaning of section 3(h) ol‘ 
the Communication Act uf 1954. a% aneiided. and as such shall be fully subject to the provisions of t i t le I1 and title 
Ill ofthat Act”!. ‘1h.s pravision 1;vili he terminated upon a Commission determination that INTELSAT has 
privatized in accordance with !ne requirements of the ORBIT Act. 47 U.S.C. $ 765d(4). The Commission wi l l  be 
ahle to make that dt-!ermiiiatioii when the privatized IN l ’ELSAT demonstrates that it held an IPO pursuant to the 
ORBIT Act, 47 U.5.c‘  3 753(2).  The question or whether there i s  a need to regulate a l l  or some ofCOMSAT’s 
services would be determined based upon application of the decision in NARUC I .  See Applrcurion.c o/lnrelsut LLC 
For ~4 urhorrrr io Opcrure. and lo Fiirrher Consrrucr. Lmi i rh,  und Operure C-hand and Ktr-handSuleNires rhar Form 
il ( ; / ~ h u /  C’,,mm//n/cui/r~7,r .S,~,srem In G‘eos/ar/ono[i. Orbu, File Nos. S A T  A/O-?00001 I9000002 to SAT A/@ 
200001 19-00018: SAT-AMD-20000I 19-00019 10 SAT-AMD-200001 19-00041~ SAT-LOA-200001 19-00019 to 
SAT-LOA-200001 19-00028. Memorandum Opinion. Order and Authorization, 16 FCC Rcd 12280. 12300-32303 
(200 I ] ,  applylng , M R W  I test in deciding whether to impose common carrier regulation upon thc privatized 
I N T E I S I T  -hen it became a Commission liccnsee. 

“Sec,47 U.S.C. $ 5  73 I and 701 

7 U.S.C $ 721(c). 

i i  

4. 

7 
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..4X reasonable charges. classifications. practices. regulations. and other conditions. The common 
carrier regulation implemented pursuant to authority of section 401 over services COMSAT 
provides (ewn those such as lease of bare space segment capacity) afforded an effcctive and 
proven means lo overscc COMSAT's special role and further the goals of the Satellite Act. 

17. By contrast. a decision to treat COMSAT's lease of bare space segment capacity 
as common carriage (telecommunications service) for the purpose of contributions to the TRS 
Fund. does not w e n  pertain to C0MSAT.s special role or advance any goals of the Satellite Act. 
Therefore. it would be unreasonable to read into section 401 or any other Satellite Act provision 
a requirement that the contributions in issue be made to the TRS Fund. Because COMSAT's 
TRS contributions, paid under protest subject to the pending challenge, were not, in fact, 
required by the Communications Act. Satellite Act, or the Commission's rules, we grant 
C'OMSAT's request for a refund and direct NECA to refund the full amount of COMSAT's prior 
contributions based on the provision ol'leased hare space segment capacity. 49 

18. ACCORDINGLY. IT IS ORDERED, pursuant to section 5(c)(5) of the 
Communications Act of 1934. as amended. 47 U.S.C. 5 155(c)(5), and section 1 . 1  15 of the 
Commission's rules, 47 C.F.R. 4 1.1 15. that the Application for Review filed on March 17. 1995 
by COMSAT Corporation. through its business unit, COMSAT World Systems, IS GRANTED. 

IT IS FIJRTHER ORDERED that NECA refund to COMSAT World Systems its 19. 
contributions to the 'lelecommunications Relay Services fund in the amount of $503,201.51 .50 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene €4. Dortch 
Secretary 

.Sce 47 U.S.C. $ 72l(c)(?). 

c/ l'urionul ,As,suciu/ion ofBruudcasrer.v I: Federal Comni2tnicurion.v Conimi.s.rion. 554 F.2d I I IS, I I29 (D.C. 

IX 
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C'ir. 1976) ( t ind tnp  "it would bc improper l o  allow the Commission 10 retain money illegally exacted and paid 
iti\oluntaril!j and under protest."). 

We note that Inrelsai USA License Corp. has acquired COMSAT and is now the succc~~or- in- in i r re~t  for any 
claiiiis arkin: from COMSAT'r pellrlon. Accordingl),. we authorize NECA to provide the refund to COMSAT's 
succeFIor-in-inlerrst. See Lener from Danny E. Adams and Andrea P. Edmonds. Kelley Drye 8r Warren to Marlene 
H .  Donch. Federal Coinrnunicarions ('ommiscion, dated March IO.  200;. 

( , I  
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